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3. Freedom of Information legislation will have a strong 
influence towards good Government. The Coalition for 
Open Government considers that openness of Govern¬ 
ment is essential for participatory democracy and that 
openness of Government makes for better Government. 

4. Freedom of Information legislation is essential for the 
protection of civil liberties and the private rights of the 
individual. The individual must have access to Govern¬ 
ment information pertaining to him, and he must be pro¬ 
tected from the circulation of confidential information 
about him. 

5. A final reason for access to information legislation is 
perhaps even more fundamental. Such legislation is essen¬ 
tial to the trust relationship that should exist between the 
active electorate and its Government. One of our present 
troubles in New Zealand is that there is a growing lack of 
trust developing between the people and the Government 
This may in turn lead to what could be called a crisis of 
confidence. 

There are signs of disintegration in the air. Our decline 
into authoritarian government should be arrested by a 
drive for open government. Upon this depends the future 
of our democracy. 

OPEN GOVERNMENT 

means much more than 

Freedom of Information. It includes Freedom of Infor¬ 
mation but, in addition, it means at least the following: 

(a) The obligation of executive agencies to give 
reasons for their decision. 


FREEDOM OF INFORMATION 

means the right 

of public access to documents in the possession of the 
various organs of the Executive Government, and of the 
various public authorities, including local authorities and 
statutory boards. 

RIGHT OF PUBLIC ACCESS 

means a legal 

right, conferred by Statute, enforceable at law, and 
available to any citizen. 

It is a fundamental right in any State operating under the 
principles of parliamentary democracy. It is not a purely 
procedural right. Some reasons for it: 

1. Freedom of Information and Right of Public Access 
so defined are prerequisites to the exercise of other fun¬ 
damental rights and freedoms, and without such freedom 
and access, all other rights lose some of their meaning. 

2. Information is essential for a working participatory 
democracy. The citizen’s ability to participate bears 
directly on the amount of information at her disposal. 

An electorate cannot properly judge its Government 
unless that electorate has information concerning what 
the Government is doing and why the Government is do¬ 
ing it. 
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(b) The procedures whereby actions of the execu¬ 
tive government may be brought under review 
(e.g. courts, appeal tribunals, ombudsman). 

(c) The rights of Parliament and the courts to 
information and documents in the possession of 
the executive government. 

(d) Open law-making procedures at the level of sub¬ 
ordinate legislation, and (a), (b) and (c) to apply 
to local government. 

(e) Open access to departmental rules. 

(f) Generally, participatory democracy, fully inform¬ 
ed, working at all levels of decision-making. 

PROTECTION OF PRIVACY 

applies to the 

regulation of the content and use of information held in 
personal information systems in both the public and the 
private sectors. The public sector aspect would be dealt 
with by the FOI Act but the private sector aspect needs 
the coverage of a separate Privacy Act. . 

There is a tension between claims for greater access to 
government information, and the interest of individuals 



and Official 

in the protection of their privacy. The individual, as a 
member of the public, seeks ‘freedom of information ’ or 
the ‘right to know’, yet in her personal life she claims a 
right to privacy. Some accommodation between the two 
interests, therefore, must be made. If the privacy of the 
individual is to be protected, there will be occasions when 
information cannot be divulged. In other situations, per¬ 
sonal information about an individual may be of such 
vital concern to society that the individual’s privacy must 
be sacrificed. 

The following is a suggested scheme for the solution of 
this difficult problem: - 

An exemption to the general principle of access could be 
made to protect personal privacy. The exemption could 
contain these features:- 

(a) a list of situations in which there is an over¬ 
riding interest in disclosure; 

(b) a balancing test permitting disclosure not 
amounting to an “unwarranted invasion of pri¬ 
vacy” and indicating a range of factors to be 
taken into account in applying this test; 

(c) A definition of sensitive personal information 
which is to be subject to a presumption of con¬ 
fidentiality. 

However, there is no doubt a need for separate and com¬ 
prehensive privacy protection legislation regulating the 
collection, storage, use and dissemination of personal in¬ 
formation held by government and other public agencies. 



This would absorb and expand procedures of the kind 
established in the Wanganui Computer Centre Act 1976 
and would be integrated with the FOI statute. A privacy 
statute should incorporate the following: 

(a) a presumption of privacy in personal information 
obtained by government; 

(b) restraint and fairness in collection of personal 
data; 

(c) public knowledge of government data systems; 

(d) access by individuals to their records; 

(e) individual control over the use of personal 
information; 

(f) maintenance of data management standards; 

(g) review and control by an independent tribunal; 

OFFICIAL SECRETS 

The Official Secrets Act im¬ 
poses widespread restrictions on the dissemination of in¬ 
formation by State servants and others. Additional 
restraints are found in public service regulations and in¬ 
structions and in other statutes. Those mentioned in the 
accompanying box and provisions in other legislation are 
impediments to the operation of FOI legislation. 

It is obvious that all these provisions need repeal or 
amendment to give effect to the FOI Act. Alternatively 
the FOI Act could be declared to override all other Acts. 

Rules relating to the Classification of Documents in the 
Public Service need rewriting. 






Officially Secret 

The principal restraints on the disclosure of state informa¬ 
tion are contained in the Official Secrets Act 1951 (S.6), the 
Public Service Instructions (L19-35) and Regulations 
(Regulation 42, 43 of the Public Service Regulations 1964) 
under the State Services Act 1962, and the Crimes Act 1961 
(S.78). 

The most comprehensive and generally considered objec¬ 
tionable provision of the law is Section 6 of the Officials 
Secrets Act 1951, which we reproduce below: 

6. Wrongful communication of information—(1) If any 
person, having in his possession or control any secret official 
code word or password, whether of New Zealand or of any 
other country, or any sketch, plan, model, article, note, docu¬ 
ment, or information which relates to or is used in a prohibited 
place or anything in a prohibited place, or which has been 
made or obtained in contravention of this Act, or which has 
been entrusted in confidence to him by any person holding 
office under His Majesty or under the Government of any 
other country, or which he has obtained or to which he 
has had access owing to his position as a person who holds 
or has held such an office, or as a person who holds or has 
held a contract made on behalf of His Majesty or on be¬ 
half of the Government of any other country, or a contract 
the performance of which in whole or in part is carried out in 
a prohibited place, or as a person who is or has been employed 
under a person who holds or has held such an office or 
contract,-— 

(a) Communicates the code word, password, sketch, plan, 
model, article, note, document, or information to 
any person, other than a person to whom he is 


authorised to communicate it or a person to whom it 
is in the interest of the State his duty to communicate 
it; or 

(b) Uses the information in his possession in any maimer, 

or for any purpose, prejudicial to the safety or in¬ 
terests of the State; or 

(c) Retains the sketch, plan, model, article, note, or docu¬ 

ment in his possession or control when he has no 
right to retain it or when it is contrary to his duty 
to retain it, or fails to comply with any directions 
issued by lawful authority with regard to the return 
or disposal thereof; or 

(d) Fails to take reasonable care of, or so conducts himself 

as to endanger the safety of, the sketch, plan, model, 
article, note, document, secret official code word or 
password, or information— 
he commits an offence against this Act. 

(2) If any person, having in his possession or control any 
sketch, plan, model, article, note, document, or information 
which relates to munitions of war, whether of New Zealand 
or of any other country, communicates it, directly or indirectly, 
to any person in any manner, or for any purpose, prejudicial 
to the safety or interests of the State, he commits an offence 
against this Act. 

(3) If any person receives any secret official code word or 
password, or any sketch, plan, model, article, note, document, 
or information knowing or having reasonable ground to be¬ 
lieve, at the time when he receives it, that the code word, 
password, sketch, plan, model, article, note, document, or 
information is communicated to him in contravention of this 
Act, he shall be guilty of an offence against this Act, unless 
he proves that the communication to him of the code word, 
password, sketch, plan, model, article, note, document, or 
information was contrary to his desire. 

Cf. Official Secrets Act 1911, s. 2 (U.K.) 
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A Freedom of Information Statute 


NECESSITY FOR A STATUTE 

Public access to 

information can, it is said by an English authority, be 
secured by the adoption of a Code of Practice with 
master guidelines issued by each Department under 
Ministerial authority. This would not do for New 
Zealand, where the administration of government is so 
circumscribed by statute and regulation that Ministerial 
authority would in many cases be ineffective. A statute 
would be necessary to establish the Code and deal with 
the Official Secrets Act. Why not then have a full-blown 
FOI statute. 

In any case the Coalition for Open Government considers 
the guideline method to be totally inadequate, because:- 

(a) It puts the emphasis in the wrong place — upon 
the Executive’s claim to secrecy and not upon 
the public’s right to know. 

(b) It would rely for enforcement upon Department¬ 
al discipline and directives, and the public 
would have not right to ensure that the guide¬ 
lines were in fact being obeyed. 

(c) It has in fact been tried, seemingly without 
success, in both Canada and the United King¬ 
dom. 

(d) It would apply to central government only, 
whereas FOI is a concept which must apply to 
all local and other government authorities, sta- 
utory boards, and QUANGOS.* 


THE FREEDOM OF INFORMATION 
STATUTE 

There has been a great deal of discussion on 
the question of Freedom of Information in many 
democracies throughout the world. The present situation 
in this respect is set out in the Appendix. There has also 
been much practical and academic study of the working 
of Freedom of Information legislation in other countries, 



• If you think that it takes two to QUANGO, you are wrong. New Zealand has many 
more than two. A QUANGO is a 'quasi non-governmental organisationNew 


and of the ways in which it could be expected to work in 
democracies like ours, and in our own democracy in par¬ 
ticular. Indeed there is a monumental pile of paper. 

Experience shows that a strong and successful law must 
have seven main features: 

First: It must unequivocally declare that a general princi¬ 
ple of government administration is open public access to 
information and that secrecy is the exception. 

Second: It must facilitate full and easy public access, for 
instance, by not requiring requests to be limited to 
specific documents or to be from citizens with specific 
personal interests in the matter. 

Third: It must list narrowly and specifically the types of 
documents that may be kept secret; must specify how 
long they are to be kept secret; must permit earlier 
release if this does not harm the public interest; and must 
require non-secret parts of documents to be released. 

Fourth: It must contain strong provisions for the enforce¬ 
ment of access, such as a limited time for replying to a 
request, or for appeal, and requiring reasons for a 
refusal, as well as penalties for non-compliance. 

Fifth: It must provide an easy appeal to an independent 
authority, including a final appeal to the courts, with the 
costs recoverable if the applicant wins. 

Sixth: The scope of the law should be broad. Unless 
separate laws are passed for the purpose, it should con¬ 
tain provisions for access to personal files and for their 
correction and control, for open meetings of governmen¬ 
tal bodies, and for extending its scope to cover state and 
local government. 

Seventh: Because so many other laws contain provisions 
for secrecy, either the new law must override them or 
they must be suitably amended to conform with it. 

APPLICATION TO WESTMINSTER 
PARLIAMENTARY DEMOCRACY 
SYSTEMS 

So far, no Freedom of Information 
Statute has been passed in a country having a 
Westminster parliamentary democracy system, such as, 
the United Kingdom, Canada, Australia, or New 
Zealand. The Australian Bill was described in Australia 
as a pioneer in the Westminster democracy field. In 
Canada, the newly elected Liberal Government has 
adopted, with minimum amendments, the Freedom of In¬ 
formation Bill already introduced by the Conservatives, 
and may well proceed quickly with it. In the UK, private 
members’ Bills have had some support, but there has 
been no significant movement in this field. 

In New Zealand, Mr R, Prebble M.P. has introduced 
(twice) a Private Member’s Bill, but Government did not 
allow these moves to succeed, taking the position that it 

Zealand examples include the Committee on Women, the Land Use Advisory Council 
and the Liquid Fuels Trust Board. 
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would await the report of the Committee on Official In¬ 
formation. Commonly known as the Danks Committee, 
it was established in July 1978 and is expected to report 
to Government by Christmas. 

The Commonwealth Secretariat produced a comprehen¬ 
sive paper fully covering the Westminster system 
Freedom of Information to the May 1980 Conference of 
Commonwealth Law Ministers. The paper favours legisla¬ 
tion. 

The problem of our Westminster system is, of course, 
that the Executive controls the introduction of legislation, 
and governments, being what they are, will tend to resist 
sponsoring a strong freedom of information law because 
this limits their own power, and because they find the 
present system of discretionary secrecy very much to their 
own advantage. 

Governments under these systems are also likely to resort 
to the spurious argument that a right of appeal to the 
courts will interfere with ministerial responsibility to 
Parliament; yet such a right increases rather than in¬ 
terferes with ministerial responsibility, because it prevents 
Ministers from concealing information for personal or 
partisan advantage. A strong access law forces them to 
release more information about all the activities for 
which they are responsible, thus giving Parliament, and 
through it the public, a better basis for controlling the 
Government. 

EXEMPTED DOCUMENTS. 

The right of access is 

not all-embracing, and cannot be. FOI statutes and bills 
contain lists of classes of documents to be exempted from 
this right of public access. These concern the third 
feature of the law stated above, and most of the debate 


“...governments, being what they are, will 
tend to resist sponsoring a strong freedom 
of information law because this limits their 
own power...” 

in all concerned countries has been in this area. Finding 
the appropriate balances between openness and confiden¬ 
tiality is one of the key issues in the development of open 
government. 

The principal interests to be protected may be classified 
in three broad groups. These are (in order of priority): 

1„ The maintenance of order and security in both 
domestic and international realms; 

2. The protection of private interest against dis¬ 
closure of information in the hands of govern¬ 
ment agencies where disclosure of that inform¬ 
ation would damage those private interests; and, 

3. The maintenance of the cohesiveness of govern¬ 
ment itself. 

This last group gives rise to most debate. The interests in- 


Defining “Documents” j 

i 

This discussion refers to “documents”. This is a matter of | 
legal draftsmanship, and of course a “document” requires a 
definition. On the other hand, instead of requiring the 
disclosure of a “document”, the legislation could require the 
disclosure of “information”, which again, would have to be 
defined. 

In this paper, we adopt the “document” approach and in 
doing so have in mind the proposed definition of “docu¬ 
ment” in the Australian Bill which is as follows: 

"document” includes any written or printed matter, any 
map, plan or photograph, and any article or thing that has 
been so treated in relation to any sounds or visual images 
that those sounds or visual images are capable, with or 
without the aid of some other device, of being reproduced 
from the article or thing, and includes a copy of any such 
matter, map, plan, photograph, article or thing, but does not 
include library material maintained for reference purposes. 


volved are common to all forms of democratic govern¬ 
ment. The origin of secrecy within the counsels of 
government may be found in the ancient duty of secrecy 
owed to the Crown, but other and more pragmatic 
reasons are now advanced. The House of Lords has 
authoritatively referred to the difficulty of decision¬ 
making if the deliberative processes are subject to cap¬ 
tious and ill-informed criticism. 

The Supreme Court of the United States has stated that 
there is a real danger that senior officials and advisers 
will be less candid on paper if what they write is to be ex¬ 
posed to the public gaze, or they may be less inclined to 
commit their views to paper. BUT the question remains, 
how much of this advice and opinion really needs protec¬ 
tion? Facts and expert opinions, surely not. Advice of a 
political character, probably. 

The heart of any FOI Act is the list of exempted 
documents. A suggested list follows: 

1. A document, the disclosure of which would be con¬ 
trary to the public interest for the reason that the 
disclosure would prejudice the security, the defence, or 
international relations of New Zealand, or would divulge 
any information communicated in confidence by the 
Government of another country to the New Zealand 
Government. 

2. A cabinet document. 

3. An internal departmental working document, the 
disclosure of which would disclose matter obtained or 
prepared in the coursfe of the deliberative processes of a 
department or a Minister AND if its disclosure would be 
contrary to the public interest. This exemption does not 
apply to documents or portions thereof containing purely 
factual material. 

4. A document, the disclosure of which would prejudice 

the enforcement or administration of the law. 





5. A document, the disclosure of which would involve 
the disclosure to others of information relating to the 
personal affairs of any person. 


6. A document, which would be privileged from produc¬ 
tion in legal proceedings on the ground of legal or pro¬ 
fessional privilege. 

7. A document, the disclosure of which would reveal in¬ 
formation concerning a person in respect of his business 
or professional affairs, provided that the information 
relates to trade secrets or other matters the disclosure of 
which would prejudice the person. 

(The above list is based upon the proposed Australian 
Bill, but is not definitive in the strict sense). 

ENFORCEMENT 

We consider the Ombudsman 
system offers handy and effective enforcement machinery 
in our New Zealand circumstances. The Chief Om¬ 
budsman is accustomed to receiving and dealing with 
complaints against Government departments and agencies 
upon grounds that they have failed in the observance of 
their legal duties. The FOI Act would prescribe the legal 
duties in this respect. Every applicant for information 
whose application has been refused by the authority 
would have the right to appeal to the Ombudsman for 
the review of such refusal. 

The Ombudsman would have power to review and deter¬ 
mine all such applications, and to inspect every item of 
official information which is the subject of the applica¬ 
tion. He would in his discretion determine whether the 
information should or should not be disclosed, or if to be 
disclosed, whether it should be disclosed in part. The 
Ombudsman’s directions would be binding on all parties, 
including the Crown. 

An appeal from the Ombudsman’s decision should lie to 
the High Court, and be by way of re-hearing, thus 
enabling the Court to conduct its own examinations, and 
make its own decisions on the merits. In considering 
whether or not access to information should be granted, 
the Ombudsman, and on appeal, the High Court, should 
have regard to the general principle that a document is to 
be disclosed unless it clearly falls within one of the stated 
exemptions. In this respect the onus would be on the 
Department or Agency to prove that the document was 
an exempted document. Other specific criteria could be 
suggested, but it is throught that this general principle, 
plus well defined exemptions, should suffice, 
page 7 
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INFORMATION, DEMOCRACY AND 
POWER: 

Westminster style goverments have opposed 
public access legislation because they think it will 
strengthen critics and opposition and, therefore weaken 
governments’ authority. Governments have opposed open 
government laws ostensibly on grounds that it would be 
costly, time-consuming, and weaken the notion of 
Ministerial responsibility. These arguments are largely un¬ 
justified. 

The expenditure on public access legislation, on informa¬ 
tion which someone takes the trouble to seek, is dwarfed 
by that on government public relations and information 
services, which government utilises to show itself in a 
favourable light. Much noise has been generated on the 
costs of open government, but no-one has calculated the 
costs incurred through secrecy. To the extent that public 
access legislation strengthens democratic politics, the 
spending of a minute proportion of departmental or cen¬ 
tral government budgets on public access legislation 
should be recognised as a worthwhile investment. 

Where secrecy has become embedded in the political 
system, as in New Zealand, it is difficult to bring about a 
fundamental change of attitude and behaviour on the 
part of Ministers and civil servants. Public access to in¬ 
formation is a difficult reform to pass into legislation, 
and then implement effectively. 

One of the reasons is that in New Zealand, we are 
already partially open to powerful interest groups that 
can offer the government tangible resources (such as in¬ 
vestment) or intangible resources (such as interest group 



“...the long term viability of our state depends * 

of the partici 


support of government policy) in exchange for informa- i 

tion. 

Moves towards openness as a principle, regardless of 
whether an individual or group can prove a need to know 
the information, may be rejected as an inconvenient lux¬ 
ury, and too much of a bother. There will always be a 
tension between the Government’s traditional assumed 
right to secrecy and the people’s demand for informa¬ 
tion. It is important to develop to the stage where time 
spent in giving the public access to information is regard¬ 
ed as time well spent in the interests of good government. 

The knife thrusts of a dictatorship may be quick and 
lethal, and also efficient in the short term; but the long 
term viability of our state depends upon the maintenance 
and development of the participatory democratic process. 

The skill and resourcefulness of Ministers and civil ser¬ 
vants in preventing the disclosure of inconvenient govern¬ 
ment information, even after the enactment of public ac¬ 
cess legislation, must not be underated. Accordingly, 
public access legislation must be drafted in a form which 
gives civil servants the least possible discretion in deciding 



“The expenditure on 

public access legislation 
...is dwarfed by that on government 
public relations...” 

whether particular types of information may be disclosed. 

A public access code of practice, or “guidelines”, as ad¬ 
vocated by some, is quite hopeless. In order to be effec¬ 
tive, public access legislation must contain rules which 
are clear and precise, and which are enforceable by an 
impartial and external appeal system backed by legal 
sanctions. In such an environment, it is likely that most 
civil servants and Ministers will attempt conscientiously 
to obey the requirements of the law. 

An English commentator has said that while private 
member’s privacy bills have been introduced since 1961, 

( progress on both privacy, and freedom of information 
issues has been frustratingly slow. Successive Conser¬ 
vative and Labour Governments in the United Kingdom 
have opposed public access legislation on anything like 
the US scale, thus a certain fortitude is required to ad¬ 
vocate the case for open government. However, it is 
worth knowing that freedom of information was discuss¬ 
ed in the US Congress as long ago as 1956, some ten 
years before the FOI Act was passed, and 18 years before 
it was strengthened to become reasonably effec tive. 
Similarly, in the Australian and Canadian Legislatures, 
there have been years of Parliamentary Committee hear¬ 
ings, and much work done by interested organisations. 

In New Zealand we are behind all the others, but we now 

ids upon the maintenance and development 
irticipatory democratic process.” 

hope for speedy pursuance of the Legislative process 
following this Conference and the Report of the Danks 
Committee, with strict adherence to the principles set out 
in this document. 

President James Madison was surely right in his state¬ 
ment: 

“A popular Government without popular information or 
the means of acquiring it is but a prologue to a farce, or 
a tragedy, or perhaps both. Knowledge will forever 
govern ignorance, and a people who mean to be their 
own governors must arm themselves with the power 
knowledge gives. ” 

It is time that the traditional secrecy of our government 
was changed. Citizens without information may sink to 
the level of slaves to the Executive. 


Guy Powles 
6 November 1980 
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Appendix 

FREEDOM OF INFORMATION 

What Progress Worldwide? 


MOVES TOWARD greater public access to information 
are gaining momentum throughout the world. Some na¬ 
tions are way out in front with strong and active legislation, 
most noticeably the United States of America and Sweden. 
Access to information legislation has also been enacted in 
the other Scandinavian countries, France and the 
Netherlands. 

Progress has been slower in Westminster parliamentary 
democracies, such as ours. As yet no legislation has been 
enacted but bills are being discussed. The lead is coming 
from Canada, although a bill introduced by the Australian 


government has been under discussion for over two years. 
Of the two, the recent Canadian bill is the more liberal and 
as such likely to be more acceptable and more quickly 
enacted. 

The situation in the United Kingdom is similar to our posi¬ 
tion. Despite a great deal of discussion, with many more 
committees than New Zealanders have yet seen, most of the 
United Kingdom action has come from private members 
bills. 

Brief summaries of developments in other countries follow. 


UNITED 

STATES 

The United States Freedom of In¬ 
formation Act (F.O.I.A.) was 
enacted in 1966. It was intended to 
replace S. 3 of the Administrative 
Procedure Act 1946 which con¬ 
stituted a limited grant of public ac¬ 
cess to sources of government infor¬ 
mation. 

The FOIA underwent major amend¬ 
ment in 1974 and minor change in 
1976. 

The two principal features of the US 
legislation namely, the narrowness of 
exemptions from disclosure, and the 
availability of full review by the 
courts, have generated much interest 
to those seeking legislation in other 
jurisdictions. 

The US FOI Act attempts to open ac¬ 
cess to executive branch files and in¬ 
formation in two main ways: First, 
federal agencies are required to make 
certain information publicly available 
by publishing information about 
their organisations, the substantive 
and procedural rules they follow in 
carrying out their statutory duties 
and to make certain records available 
for public inspection and copying. 
Second the agencies are required to 
make all of their “records” promptly 
available to any person who requests 
them, unless the requested records 
fall within one of the nine statutory 
exemptions from this universal 
disclosure requirement. 

At present, these nine exemptions to 
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the general principle of public access 
are as follows: 

1) records, concerning national 
defence or foreign policy that have 
been properly classified as 
“secret” following an executive 
order. 

2) internal personnel rules and 
practice (which has excluded 
information concerning invest¬ 
igative techniques, prosecu¬ 
torial tolerances, litigation 
strategies, audit procedures 
and manuals for training cus¬ 
toms agents). 

3) records specifically exempted 
from disclosure by other statues. 

4) trade secrets and confidential 
commercial and financial in¬ 
formation. 

5) internal memoranda. 

6) unwarranted invasion of privacy. 

7) investigatory records compiled for 
law enforcement purposes. 

8) reports relating to the regulating 
or supervising of financial 
institutions. 

9) geological and geophysical in¬ 
formation and data concern¬ 
ing wells. 

Most of these exemptions have been 
subject to extensive judicial inter¬ 
pretation, and some, notably the ex¬ 
emptions relating to deliberative 
materials and commercial informa¬ 
tion, have in effect been redefined by 
case law. In general the courts have 
not given generous interpretations to 
the exemptions. 

The Act prescribes administrative 
and judicial procedures designed to 


minimise an agency’s ability to resist 
or postpone release of its records 
following a request. Agencies are re¬ 
quired to make requested records 
available “promptly” with strict time 
limits (with some exceptions) being 
imposed for agency responses to both 
initial requests and administrative ap¬ 
peals. For example, once a request 
for records is made, the agency has 
only ten days to determine whether to 
comply. 

Each agency must provide for ad¬ 
ministrative appeals of initial denials 
of request and dispose of such ap¬ 
peals within twenty days. Where an 
agency denies- a request, those 
responsible for the denial decision 
must be personally identified. Where 
an agency fails to meet the required 
time limits a requester may elect to 
seek judicial review at once and the 
agency has the burden “to sustain its 
action”. 

The Act also makes it clear that, in 
general, financial impediments to the 
release of requested information are 
to be minimised. The fees charged to 
a requester for records obtained are 
“limited to reasonable standard 
charges for document search and 
duplication” and are not related to 
any commercial value of the informa¬ 
tion nor related to the actual cost to 
the agency in complying with the re¬ 
quest. In addition, attorneys fees and 
court costs incurred in seeking 
judicial review may be recovered by a 
requester who “substantially 
prevails” in court. 

Court procedures are designed to 





ease and speed the process of judicial 
review for a requester. 

The reviewing court considers de 
novo, the question whether the 
records at issue are exempt from 
mandatory disclosure with the 
burden on the agency to sustain its 
claim. In camera inspection is ex¬ 
pressly authorised for all withheld 
records, whatever the basis for the 
agency’s claim for exemption. Even 
where some portion of a record is 
held exempt, the remainder of the 
record, if it is reasonably able to be 
broken down, must be released. 

The substantive and procedural pro¬ 
visions of the FOIA manifest a strong 
legislative policy favouring 
disclosure. Despite this there have 
been fairly recent efforts made to 
amend the FOIA generally in the 
direction of providing law enforce¬ 
ment and intelligence agencies relief 
from the requirements of the Act, 
and to develop more appropriate pro¬ 
cedures for the so-called reverse FOI 
cases. 

In the US, privacy law is catered for 
separately under. the Privacy Act 


1974. This covers the individuals 
right of access to records held by 
government departments on himself 
and the right to correct or register a 
counter-statement if he disagrees 
with the information recorded there. 


AUSTRALIA 

A Freedom of Information Bill was 
introduced into the Australian 
Federal Parliament by the Com¬ 
monwealth Government in June 
1978. Since its introduction the Bill 
has been the subject of a report tabl¬ 
ed in November 1979 by the 
Australian Senate’s Standing Com¬ 


mittee on Constitutional and Legal 
Affairs. 

On the state level there are FOI Com¬ 
mittees in five states but as yet therr 
is no state legislation. 

The Australian Federal FOI Bill 
makes a fundamental change to the 
emphasis of the present law in 
Australia. 

It will require Commonwealth agen¬ 
cies (Departments and authorities) to 
publish information about their 
structure and activities including 
manuals relating to decision-making 
functions (Clause 6); and it will re¬ 
quire agencies to provide access to 
documents, subject to specified exep- 
tions (Clause 9). 

This position is a reversal of the ex¬ 
isting general principle that release of 
information held by agencies is a 
matter of discretion and an agency is 
entitled to withhold information 
without having to justify its action 
unless there is a request to disclose. 

Thus, the Bill establishes a general 
obligation to give access to 
documents without the applicant pro¬ 


ving an interest unless the agency 
concerned can justify denying that 
access; it sets out the circumstances in 
which access can be denied as a mat¬ 
ter of discretion, and it does not pre¬ 
vent or discourage the giving of ac¬ 
cess to any exempt documents to 
which access can lawfully be given. 

The Bill applies to all Com¬ 
monwealth Ministerial Departments 
and authorities, but not to Parlia¬ 
ment, the Courts, documents relating 
to Party matters, or to a Minister in 
his capacity as a Member of Parlia¬ 
ment. Agencies may be excluded 
from the Bill by regulation either en¬ 
tirely or as to certain functions. In 
general the Bill does not allow for the 


retrospective release of documents. 

Part IV of the Bill defines the 
categories of exempt documents. The 
Bill specifies fourteen separate 
categories, from clause 23 to 36 and 
with the exception of three clauses, 
the categories are widely defined in 
terms of the harm to public interest 
that would result from disclosure 
under the Act. 

The exemptions are: 

Clause 23 — documents, the 
disclosure of which would be con¬ 
trary to the public interest by reason 
that it would prejudice security, 
defence, international relations or 
relations with states; or if it would 
disclose information obtained in con¬ 
fidence from the government of 
another country or state. 

Clause 24 — Cabinet documents or 
proceedings. 

Clause 25 — Executive Council 
documents or proceedings. 

Clause 26 — Ministers and officials 
responsible to them, have been given 
final authority to decide on release of 
internal working documents (thereby 
protecting confidential relationships 
between Ministers and their depart¬ 
mental advisers) (“internal working 
documents” are defined as those that 
reflect the deliberative or policy¬ 
forming process of an agency or 
government, access to which would 
be contrary to public interest). 
Clause 27 — documents the 
disclosure of which would be pre¬ 
judicial to law enforcement or to pro¬ 
per administration of the law. 

Clause 28 — the document concerned 
is protected from disclosure by a 
prescribed secrecy provision under 
other legislation. 

Clause 29 — certain documents con¬ 
cerning operation of agencies. 

Clause 30 — documents affecting 
personal privacy. 

Clause 31 — where disclosure would 
adversely affect the operation of an 
agency in legal proceedings or subject 
to legal professional privilege. 

Clause 32 — documents relating to 
trade secrets. 

Clause 33 — where disclosure would 
have an adverse effect on the national 
economy. 

Clause 34 — where disclosure of 
documents would constitute a breach 
of confidence. 

Clause 35 — where disclosure would 
be contempt of Parliament or of a 
court or contrary to an order of a 
Royal Commission or other tribunal. 
Clause 36 where the Attorney- 
General has certified that the 
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documents could form the basis for a 
claim of privilege by the Crown in 
judicial proceedings. 

Part V of the Bill provides for review 
of decisions. In general a person who 
is refused access to a document can 
appeal to the Administrative Appeals 
Tribunal, rather than the ordinary 
courts. The applicant must pay his 
own legal costs irrespective of out¬ 
come. Some decisions are not 
reviewable by the Tribunal such as 
where a Minister has exempted a 
document from disclosure by a cer¬ 
tificate on the grounds of: defence, 
security, international relations, 
Federal state relations (where 
disclosure would be contrary to 
public interest); internal working 
documents; and relating to Cabinet 
or Executive Council documents. 

In other cases, the Tribunal is em¬ 
powered to review a decision that a 
document is an exempt category. 
However, it does not have power to 
give access to an exempted docu¬ 
ment. 

The time limit for compliance with a 
request for access is sixty days. A per¬ 
son whose request is not dealt 
with promptly may either complain 
to the Ombudsman if he thinks there 
has been undue delay even though 
the sixty day time limit has not ex¬ 
pired or appeal to the Administrative 
Appeals Tribunal after sixty days. 

This Bill was referred to The 
Australian Senates Standing Com¬ 
mittee on Constitutional and Legal 
Affairs which tabled its report in 


system of conclusive ministerial cer¬ 
tificates now contained in the Bill. 

They also recommended that any ex¬ 
emptions should not be achieved by 
regulation but by actually listing 
them in the Act. 


CANADA 

In Canada the Liberal Government 
has introduced a Freedom of Infor¬ 
mation Bill C-43. The Bill was in¬ 
troduced into the House of Com¬ 
mons for its first reading on July 17 
1980. Observers believe that the 
Canadian Bill will not strike any ma¬ 
jor opposition as all parties in the 
House have unanimously endorsed 
the principle of FOI with judicial 
review. 

The Bill (which, once enacted, will 
become the Access to Information 
Act and Privacy Act) affects several 
other existing Acts. As well as requir¬ 
ing amendments to the Federal Court 
Act, the Canada Evidence Act, and 
the Canadian Human Rights Act, the 
enactment of the Bill will result in the 
Official Secrets Act being rewritten 
as under the FOI Bill public servants 
will be exempted from prosecution if 
they give out information which is in 
keeping with the FOI Bill. 

The Canadian Bill incorporates a sec¬ 
tion on privacy allowing citizens 
greater access to personal informa¬ 
tion on themselves and more protec¬ 
tion from a. third party illegally seek¬ 


ing information on an individual. 
This, it is thought, will eliminate the 
problems associated with the United 
States system where the FOI Act and 
Privacy Act are two separate laws. 
Furthermore, the Canadian Informa¬ 
tion Commissioner (a position to be 
created similar to that of an Om¬ 
budsman) would be empowered to 
adjudicate on both information and 
privacy applications in the case of 
denial. The Canadian Bill establishes 
a right of access to any record under 
control of a government institution. 
It further provides for the periodic 
publication of information about 
such government institutions. 

The time limit for compliance with a 
request for access to a record under 
the Act will be thirty days. 

There are numerous other provisions 
dealing with the procedural matters. 
In brief, the exemptions whereby 
disclosure of records may be refused, 
are as follows: 

Clause 13 — information obtained in 
confidence from foreign govern¬ 
ments, and institutions, and provin¬ 
cial, municipal or regional govern¬ 
ments or institutions. 

Clause 14 — information, the 
disclosure of which could reasonably 
be expected to be injurious to the 
conduct by the government of 
federal-provincial affairs. 

Clause 15 — in respect of the interna¬ 
tional affairs and defence. 

Clause 16 — information pertaining 
to law enforcement and investiga¬ 
tion. 

Clause 17 — relating to the safety of 
individuals. 

Clause 18 — economic interests (e.g. 
trade secrets, financial, commercial, 
scientific, technical information). 
Clause 19 — personal information as 
defined under the Privacy Act. 
Clause 20 — (1) third party informa¬ 
tion — that is, “third parties” may 


November 1979. The committee 
criticised those provisions that allow 
a Minister to exercise an unchalleng¬ 
ed discretion in classifying a docu¬ 
ment as being an exempt document 
under the proposed Act (and thereby 
preventing review in case of an ap¬ 
peal to the Administrative Appeals 
Tribunal). 

The Committee recommended that 
applicants denied access to 
documents claimed to affect national 
security, defence, international rela¬ 
tions or relations with Australian 
states should have a right of appeal to 
the AAT thereby removing the 
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be heard on the question of whether 
documents provided by them to 
government should have their con¬ 
fidentiality maintained. (2) — pro¬ 
duct or environmental testing. 

Clause 21 — memoranda to Cabinet, 
discussion papers and other cabinet 
documents or records (unless 
disclosure is authorised by the Prime 
Minister or his delegate, or it is more 
than 20 years after the record has 
come into existence). 

Clause 22 — records containing ad¬ 
vice for a government institution or 
minister, etc., so long as the record 
came into existence 20 years prior to 
the request, and a record containing 
an account of a decision made in the 
exercise of a discretionary power or 
an adjudicative function affecting the 
rights of a person. 

Clause 23 — information relating to 
testing or auditing procedures where 
disclosure would projedice the use or 
results of the same. 

Clause 24 — information subject to 
solicitor-client privilege. 

Clause 25 — where there are existing 
statutory prohibitions against 
disclosure. 

(Clause 26 — there shall be disclosure 
of the part of the record which does 
not contain and can reasonably be 
severed from those parts containing 
exempted information.) 

Clause 27 — there may be refusal of 
access where the information is to be 
published within ninety days of the 
request. 

Clause 28 — (transitional provision) 
disclosure may be refused during the 
first two and five years after the com¬ 
ing into force of this Act, in the case 
of a record that was in existence more 
than two and five years before this 
act. 

The Canadian Bill is a precedent for 
the Commonwealth in that it is the 
first country with a Westminster style 
of government, to introduce a FOI 
bill with full judicial review. The 
Australian Bill gives no such power. 

Where a request for access has been 
denied, the complainant can appeal 
to an Information Commissioner 
who has extensive powers to in¬ 
vestigate the matter including the 
right to peruse all documents and a 
right of entry onto premises. Barring 
a solution at this level, the complai¬ 
nant may then appeal to the Federal 
Court of Canada. The Court has the 
power to examine any record under 
the control of the government institu¬ 
tion and no such record may be 
withheld from the Court on any 


grounds. The burden of proof rests 
with the government institution to 
establish that access must be refused. 

Several states within Canada have 
already been experimenting with laws 
on public access, such as Nova Scotia 
and New Brunswick. 

The Ontario Government has now in¬ 
dicated that it wil shortly introduce 
FOI legislation following the release 
of the report of the Royal Commis¬ 
sion on FOI and Individual Privacy 
on September 18, 1980, This Com¬ 
mission’s Reports provide particular¬ 
ly valuable source material. 


UNITED 

KINGDOM 

In the United Kingdom there has 
been considerable discussion of the 
idea of a public access law and 
greater openness in government. 
There have been several important 
official enquiries into the Official 
Secrets Act and related matters, such 
as the report of the Fulton Commit¬ 
tee on the Civil Service; the Franks 
Committee report; the 1978 govern¬ 
ment White paper; a report by 
“Justice” favouring the adoption of 
a code of practice by the government 
with complaints being referred to the 
Ombudsman; and a report by the 
Outer Circle Policy Unit in 1977 
which favoured a right of public ac¬ 
cess. Furthermore, a committee of 
the Labour Party produced a draft of 
an access law, and private members 
bills were introduced on the subject 
in 1978 by Clement Freud and in 1979 
by Michael Meacher. 

In May 1979 the government produc¬ 
ed a Green Paper, “Open Govern¬ 
ment” that rejected the idea of an ac¬ 
cess law and instead favoured 
“Justices” proposal for a code of 


practice. In October 1979 the govern¬ 
ment introduced a Protection and In¬ 
formation Bill based on its White 
Paper of 1978, however this was later 
withdrawn. Consequently, the UK 
government has so far refused to 
sponsor a law providing for a public 
right of access to official documents, 
but the campaigning for such a law 
continues. 


SCANDINAVIA 

Sweden 

In Sweden, the right of access to 
official documents has the rank of a 
civil right, guaranteed since 1766 by 
the Constitution and by the Freedom 
of the Press Act 1949. Article 1 of the 
latter establishes: “To further free in¬ 
terchange of opinion and general 
enlightenment, every Swedish citizen 
shall have free access to official 
documents in the manner specified 
below.” This principle applies to all 
state and municipal agency 
documents. Furthermore there is an 
affirmative duty on the part of of¬ 
ficials to assist applicants to locate 
the records to which they desire ac¬ 
cess. 

There are exceptions to the principle 
and these are enumerated in the Law 
on Curtailment of the Right to De¬ 
mand Official Documents (common¬ 
ly known as the Secrecy Law 1937). 
This is to be superseded by a new 
enactment of the Secrecy Act which 
will become effective January 1981 
and will have much wider scope. 
Under the Secrecy Law documents 
may be withheld; for reasons of na¬ 
tional security and foreign relations; 
where information relates to criminal 
matters; states central financial and 
monetary policy; the economic af¬ 
fairs of the state, municipalities and- 
private persons and companies: an 
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individuals personal ana economic 
privacy; as well as drafts from of¬ 
ficials in preparation for a decision 
by the agency. 

The right of access may be enforced 
by reference to the Parliamentary 
Ombudsman, and by appeal to the 
administrative courts with further ap¬ 
peal to the Supreme Administration 
Court. No leave to appeal is needed. 

Finland 

Finland followed the Swedish ex¬ 
ample in 1951 by adopting an Act on 
the publicity of official documents, 


DEVELOPMENTS 

France 

Before 1978 France followed the 
traditional principle of discretionary 
secrecy. In January 1978 privacy 
legislation was passed. On July 17, 
1978 the French Parliament passed a 
law establishing the Commission on 
Access to Administrative Documents 
to enforce the new provisions which 
guaranteed a right to administrative 
documents, subject to a list of broad 
exemptions, with a right of appeal to 
the independent administrative court 
system. 

Netherlands 

After eight years of discussion the 
Openness of Administration Act was 
passed in November 1978 by tne 
Netherlands Parliament. 

While much like other access laws, 
this Act has an unusual feature in 
that it refers to a right to the informa- 
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corresponding in most aspects with 
the Swedish Act. Similarly, the Fin¬ 
nish Act also does not presuppose 
any identification of a document as a 
prerequisite of access. Judicial review 
is available through the ad¬ 
ministrative courts. 

Norway and Denmark 

Norway and Denmark passed 
legislation in 1970 giving a right of 
access to official documents. 

As a prerequisite of access both Acts 
require identification of the case to 
which the requested documents per¬ 
tain. 

Unlike the more complex system of 
Sweden and Finland, the Danish and 
Norwegian Acts, instead of classify¬ 
ing documents as Secret, state that 
the right to access to official 
documents shall not include certain 
types of documents. The types are 
defined in general wording with no 
long lists of items. Furthermore, ac¬ 
cess to such Danish and Norwegian 
documents may be given if it is deem¬ 
ed safe to do so in the discretion of 
the public official, and if no 
legislative provisions on secrecy 
hinders publicity. 

The right to access is enforceable in 
Denmark and Norway through the 
ordinary Courts and the Om¬ 
budsman. 


ELSEWHERE 

tion in administrative documents 
rather than to the documents 
themselves. As well, the secrecy ex¬ 
emptions are very broad. 

The Act requires publication of many 
types of policy documents, including 
those of provincial and local govern¬ 
ments. 

There is provision for appeal to the 
Supreme Administrative Court, and 
for the Government to periodically 
report to Parliament on the Act’s 
operation. 

Austria 

In 1972 the Federal Ministeries Act 
in Austria was amended to give a 
limited right of access to documents. 
Essentially the amendment stated 
that a Minister had a duty to give out 
information and he was to see that 
his departments were informed of 
this duty. However, the release of 


any information may De oy v/ay or an 
oral statement, and there is no ad¬ 
ministrative right to access outlined 
in this law. 


Internationa! 

The Parliamentary Assembly of the 
Council of Europe in February 1979, 
passed a resolution recommending 
that all member countries should 
enact legislation to implement 
Freedom of Information. 

This resolution was the result of a 
debate on the 1979 report of the Sub¬ 
committee on FOI of the Legal Af¬ 
fairs Committee. 

The resolution has since been refer¬ 
red to the Committee of Ministers 
(the senior body of the Council of 
Europe whose members consist of the 
Foreign Affairs Ministers of each 
country) who have circulated it to 
member countries who in turn will 
respond to the practicability of adop¬ 
ting such measures according to their 
individual constitutions. 

An International Freedom of Infor¬ 
mation Commission was established 
in 1979. Based in London, the aim of 
the Commission is to provide data on 
FOI generally and to piom^te public 
access laws in democratic countries. 
It is a widely based Commission with 
founding directors from the U.S.A., 
Canada, Australia, U.K., West Ger¬ 
many, Denmark and South Africa. It 
has recently co-sponsored an impor¬ 
tant international syposium on FOI 
and individual privacy in Toronto, 
Canada, in September of this year. 

The Commonwealth Law Ministers 
at their Barbados Conference in May 
1980, invited the Commonwealth 
Secretary-General to consider arrang¬ 
ing studies of the whole issue of 
public access to official records. 


Elizabeth Longworth 
6 November 1980 











